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BUSH FIRES AMENDMENT BILL 2009 

Second Reading 

Resumed from 21 October. 

HON GIZ WATSON (North Metropolitan) [2.13 pm]: I want to continue my remarks on the Bush Fires 
Amendment Bill 2009. When we were discussing this bill yesterday evening, I was talking about an article that 
had appeared in The Age newspaper of 14 October this year, which was entitled “Forced bushfire evacuations 
‘not practical’”. The article reads as follows — 

It would not be practical or safe for police to forcibly evacuate residents during a bushfire, the Victorian 
Bushfires Royal Commission has heard.  

Marysville Senior Constable Peter Collyer, — 

No relation, I think, to the Minister for Energy, as this man’s name is spelt with a “y” — 

who helped evacuate hundreds of people voluntarily from Gallipoli Park oval on Black Saturday, said 
he did not have the power to force residents to leave their homes on February 7. 

Snr Const Collyer said he was asked by an elderly woman to make her husband leave, as the man was 
refusing to budge. But he replied that he did not have the power to do so. 

He said forcing people to evacuate if they did not want to leave was “logistically impossible”. 

“We would have to physically overcome them,” he told the commission on Tuesday. 

“A fight, basically. 

“And then, what do you do with them? Where do you put them?” 

Snr Const Collyer said police may be travelling in a sedan with no room to accommodate unwilling 
evacuees. 

He said it would take a lot of time and effort to evacuate one person. 

I understand that the Fire and Emergency Services Authority has recently conducted community education 
sessions, especially in the hills regions and Gosnells, to prepare for the bushfire season. We commend that sort 
of training and acknowledge that best practice, information, training and good preparation is probably the most 
vital action that we can take to save lives and property. I do not want to see residents who are well prepared hit 
with a non-compliance fine. FESA published a document that contains an information booklet to assist in 
helping people to decide whether they should stay or go. The booklet has 10 pages and might be too complicated 
to be read when a fire is approaching, but it has good information to help people make informed decisions on 
planning for a fire emergency as early as possible. Those of us who live in the country know that it is critical to 
have a plan well ahead of the summer season. We are seeing bushfires occur not only during the bushfire season, 
but also earlier and later than the bushfire season. The back half of my block on the south coast was burnt by a 
fire that occurred last weekend. A lot of the provisions that are normally in place courtesy of Albany City 
Council were not in place because the fire did not occur during the designated bushfire season. Until the bushfire 
season has started, a lot of things such as the availability of certain equipment are not on standby until the season 
is formally proclaimed. 

Will the bill ensure that major bushfires are dealt with better? That is what we are all very keen to see. The 
seventh report of the Office of the Auditor General of October 2004 is titled “Responding to Major Bushfires”. It 
exposed major weaknesses in planning and communication. Page 33 of that report states — 

Planning for bushfires means ensuring the resources, information, and communication technology used 
in fighting fires are established, reliable and up-to-date. It also means establishing emergency 
management procedures for managing evacuations and road closures, and broadcasting information to 
the public. 

Page 10 provides more details as follows — 

Problems include managing road closures and evacuations, and the availability of maps and local fire 
fighters to provide vital local knowledge of the area. 

It is worth pointing out that there is obviously tension between those who are on the ground and the controllers 
of the event. Those who are on the ground, certainly in the country, are often volunteer firefighters and in a lot of 
circumstances they also are Department of Environment and Conservation fire officers. They are given a certain 
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amount of information and the controllers of the event have a range of other information. It is absolutely vital 
that that communication continues to be exchanged. It has been put to me—and I am sure to other members who 
are engaged with this bill—that volunteer firefighters need to be part of the feedback mechanism to ensure that 
the on-the-ground information is being listened to. The Auditor General’s report also made recommendations 
regarding evacuations and states — 

Emergency management arrangements should include evacuation procedures and the designation of 
safe areas, broadcasting of public information, and alerting hospitals and medical services. 

It appears that after five years since that report was tabled the evacuation procedures are still unclear. That is a 
criticism that should be levelled. This Auditor General’s report has now been lying on the table for five years.  

People want to do the right thing to prepare for bushfires. They do not want to risk losing their property, or their 
lives for that matter. They need our support and require guidance. FESA recommends adequate preparation of 
individual properties for the bushfire season. The law needs to allow for a reasonable decision to disobey an 
order and to protect property when people consider that they are capable of doing so. This reminds me of the 
motivation that we saw in the famous Australian film The Castle in which the property owner fought all the way 
to the High Court for his right to protect his property and his home. We need to be cognisant of some people’s 
deeply held feelings on this issue. In that fictitious example, the property owner should not be subject to 
prosecution for his failure to obey an order.  

The summary on page 33 of the Auditor General’s report highlights the following issue with major fires — 

The demands of fighting major bushfires have exposed local level planning weaknesses. The 
examination’s analysis of the 12 selected incident reports identified the following issues: 

• a lack of, or a poorly equipped incident control centre from which to manage the incident 

• a scarcity of local personnel available to provide the Incident Management Team with vital 
local knowledge of the area, because many of them were physically fighting the fire 

That is an interesting problem. On the ground, people are pretty much preoccupied with exactly what is in front 
of them and the capacity to communicate back is obviously limited. It is worth noting, too, that with the 
reduction in the population in rural Western Australia, a lot of the volunteer firefighting units have trouble 
maintaining sufficient numbers because the population has decreased. Interestingly, it is also exacerbated by the 
fact that significant parts of the south west are plantation forestry, whereas before a larger rural population would 
have been engaged in more traditional farming activities. When farms are turned into tree plantations, not so 
many people are needed. That has exacerbated the numbers in those units and, ironically, also increased the fire 
risk because those plantations are a significant fire hazard.  

I drove around Bridgetown last weekend and saw the devastation south of Bridgetown, which I had not seen 
before. It is extraordinary. It is like ground zero in quite a significant area that was clearly under monoculture. It 
will be very interesting to see how well that recovers. The Auditor General’s report also states — 

• problems with broadcasting and disseminating public information, and liaising with media 
representatives 

• problems concerning who is responsible for road closures and lack of agreement between 
Police and fire fighting organisations over the need for road closures 

• lack of evacuation procedures and the inability to communicate with emergency services 
personnel problems with availability of experienced or trained machinery operators 

• lack of appropriate maps for use in managing a bushfire (eg not available for the relevant area, 
inadequate scale to read detail, and roads, tracks and important geographical features not 
shown) 

• problems with telecommunication systems. 

The bill does not address most of these issues. We would be wrong if we anticipated that provisions in this bill 
will solve these other significant on-the-ground issues. On the other hand, the bill is creating a new issue such as 
a penalty system without clear guidance as to how the penalty is to be calculated and what reasonable excuses 
will be available for people who are unwilling or unable to follow the orders for good reasons, such as wanting 
to protect their homes. In certain circumstances, fines are inadequate or inappropriate and this bill needs to 
reflect this. 
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We argue that the bill requires amending and it needs an amendment to make it workable. We feel that the best 
place to discuss this in detail is in a standing committee. I flag that at the end of my second reading contribution I 
will be moving to refer this bill to a standing committee for inquiry. I will also suggest a number of options for 
amendments that could be made.  

One of the options that I have considered is a limitation with regard to an officer who makes an order for 
evacuation or gives a direction. The second is that a defence of “reasonable excuse” be provided for failure to 
obey an order, so that a fine is either not issued in the first place, or is set at a minimum. The third is that in 
determining any fine that may be ordered, consideration be given to any special circumstances that may exist.  

During the briefing, I received advice that there may be a problem with requiring that an officer take into 
consideration, when issuing an order, any special circumstances that may exist. I accept that in an emergency it 
may be unreasonable to require an officer to make those types of judgements. From my experience, most officers 
would be making these sorts of assessments when they are at the property at the time. However, I understand that 
these orders may not always be made in person. Therefore, I seek some clarification from the minister about that 
matter. I accept that problems may arise with placing that onus on the officer. However, I do not think there 
would be a problem with requiring that a court take into consideration whether a person has a reasonable 
justification for refusing to obey an order. Therefore, I will be seeking to make that amendment to the bill. 

Some quite extensive questions about the bill have been conveyed to me by the Volunteer Fire Fighters 
Association. It has been indicated in the debate so far that that association has had some recent meetings, and its 
concerns have been satisfied. However, it is clear from the communication that I had with that association 
yesterday that it still has some significant questions that it would like to have asked in the house. Some of the 
questions that have been raised with me are: can a volunteer firefighter be fined in the same way as any other 
person who may be given a direction; have any limitations been placed on who can be directed; and will a 
direction need to be followed immediately, or will some time be given for an evacuation, because obviously 
people will want to have reasonable time to gather their belongings? Another question that has arisen is that, 
even though an order for evacuation may be given, the officer will not have the capacity to detain or take the 
person into custody. I will leave my more detailed questions to the committee stage. 

Discharge of Order and Referral to Standing Committee on Legislation 

Hon GIZ WATSON: I move — 

That the bill be discharged from the notice paper and referred to the Standing Committee on Legislation 
for consideration and report.  

HON PETER COLLIER (North Metropolitan — Minister for Energy) [2.28 pm]: I appreciate the 
comments made by Hon Giz Watson. The government is aware, as I am sure all members are aware, that the 
volunteer firefighters have been very active on this bill, particularly over the past three weeks, and have raised a 
number of concerns. Earlier this week—I did mention this to Hon Giz Watson—the Fire and Emergency 
Services Authority of Western Australia and the Department of Environment and Conservation met with the 
volunteer firefighters. From my understanding of what happened at the meeting, the issues raised by the 
volunteers were resolved. Therefore, I am a little concerned that further questions are now being asked. Having 
said that, I do not for one moment diminish the right of volunteers to ask even further questions. However, the 
government will not be supporting the motion that this bill be referred to the Standing Committee on Legislation. 
We feel it is essential to get this legislation through as a matter of priority. I have been provided with a number 
of questions, and we can more than adequately deal with those in committee. A lot of negotiation has taken place 
in the past few days, so we feel that referring this bill to the Standing Committee on Legislation would elongate 
the process, and potentially draw it out until after the commencement of the bushfire season, and that would not 
be a productive measure. For those reasons, the government will not support the motion. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [2.31 pm]: Unfortunately, I 
was not in the chamber when this motion was moved, so I will run with the gist of it. In normal circumstances, 
when a bill of such importance is up for debate and a range of issues have been canvassed that concern members 
or the community, we would give consideration to sending that bill to a committee. We all know the very 
valuable work that committees do in inquiring into the detail and policy of bills. On 99.9 per cent of occasions, 
bills come back from committees in a far better condition than on their referral. That is a very important role for 
the committees. On this occasion, however, the opposition has taken the view that this is a very important bill in 
terms of not just its content and detail, but also the urgency to have this legislation in place before the formal 
advent of summer and the bushfire season. We are of the view that issues that need to be canvassed can be dealt 
with appropriately during the committee stage. Given that this should really be regarded as an interim piece of 
legislation until the full rewrite of the legislation is brought in, hopefully within the next 12 to 18 months, we are 
of the view that any outstanding issues or concerns can be resolved during that process, or in consultation with 



Extract from Hansard 
[COUNCIL - Thursday, 22 October 2009] 

 p8503c-8517a 
Hon Giz Watson; Hon Peter Collier; Hon Kate Doust; Hon Alison Xamon; Hon Dr Sally Talbot; Deputy 

President; Hon Nigel Hallett; Hon Adele Farina 

 [4] 

the government or the appropriate department. On this occasion, the opposition will not support the referral 
motion of this bill. 

HON ALISON XAMON (East Metropolitan) [2.33 pm]: I want to clarify that it is certainly not the intention 
of the Greens (WA) to delay this bill until after the bushfire season sets in. That certainly would not be our 
intention at all, and we would not be supportive of that happening. Our concern is that we would have liked to 
see this bill brought on considerably earlier so that consultation could have occurred more broadly to deal with 
some of these concerns. The concern we have is that the penalties are quite severe, and the levels of concern, 
particularly of members of the community with whom I have spoken—I represent residents of the hills area—are 
such that we feel that even a very short time frame, if that was determined by the house, and a very quick 
turnaround by the Standing Committee on Legislation might be appropriate to make sure that some initial 
investigation is made of the concerns raised. Enough good work has occurred in the past few weeks to narrow 
down the list of concerns quite considerably, but for those that are still outstanding, if the bill is referred to the 
committee, a very strict time frame could be placed on the inquiry to address the matters appropriately.  

Question put and a division taken with the following result — 

Ayes (4) 

Hon Lynn MacLaren Hon Giz Watson Hon Alison Xamon Hon Robin Chapple (Teller) 

 

Noes (25) 

Hon Ed Dermer Hon Brian Ellis Hon Nigel Hallett Hon Ljiljanna Ravlich 
Hon Liz Behjat Hon Donna Faragher Hon Col Holt Hon Sally Talbot 
Hon Jim Chown Hon Adele Farina Hon Robyn McSweeney Hon Ken Travers 
Hon Peter Collier Hon Jock Ferguson Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Mia Davies Hon Jon Ford Hon Norman Moore  
Hon Kate Doust Hon Philip Gardiner Hon Helen Morton  
Hon Phil Edman Hon Nick Goiran Hon Simon O’Brien  

 

Question thus negatived. 

Second Reading Resumed 

HON SALLY TALBOT (South West) [2.38 pm]: This is one of the problems with the way the government 
handles the business of this place. The Labor opposition’s decision to not support Hon Giz Watson’s motion to 
refer the Bush Fires Amendment Bill 2009 to the Standing Committee on Legislation was not made lightly. As a 
member of that committee, I feel confident that, under the chairmanship of Hon Michael Mischin, we probably 
could have improved this bill. We could certainly have improved the extent to which the stakeholders affected 
by the bill would have felt included. However, because of the way business is being managed by this 
government—not only in this place, but also in the other place—we find ourselves, in late October, debating a 
bill that must go through this place quickly in order for the government to be able to put some of its essential 
provisions into place by the start of bushfire season on 1 December. From the excellent briefing by Fire and 
Emergency Services Authority officials that Hon Kate Doust and I attended, it is obvious that they have an 
enormous amount of work to do between now and 1 December. In addition to the work that FESA officials need 
to do in connection with the bill, they are trying to roll out the new StateAlert system, and I understood that the 
date for doing that was some time in November. Again, some provisions in this bill are critical to that, so it is 
with reluctance that I and other members on this side of the house voted against the referral of this bill to the 
committee. One reason why I was able to do that — 

Hon Simon O’Brien interjected. 

Hon SALLY TALBOT: I think you — 

Hon Simon O’Brien interjected. 

The DEPUTY PRESIDENT (Hon Jon Ford): Order, members! It is late on a Thursday afternoon, members, 
and we are coming to the end of the day’s session. We have heard a number of interjections. Everybody in this 
house has the ability to get on their feet and have their say. Let us not move into an unruly rabble similar to that 
which occurs in the other house. As members know, when I am sitting in this chair I will not allow it from 
anybody. Hon Sally Talbot has the call and perhaps she can address her comments directly to me and if anybody 
wants to interject with silly provocative remarks about other members, I will deal with them. Let us get on with 
the business of the house. 
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Hon SALLY TALBOT: Thank you, Mr Deputy President. I remember that one of the previous Clerks of this 
place, Laurie Marquet, in my induction to this place, which I think I shared with several people in this chamber, 
said, “I’m very proud of this chamber. I have the parliamentarians; the other place has the politicians.” I endorse 
the comments the Deputy President just made. Hon Simon O’Brien clearly shares some of the frustration that we 
feel on this side of the chamber about the speed and efficiency with which legislation is proceeding, so I 
appreciate that some of his comments are motivated by the expression of some of that frustration. 

My comments really come from the fact that when the Bush Fires Amendment Bill 2009 was introduced in the 
other place on I think 17 September it was declared an urgent bill. I note also that in the minister’s second 
reading speech in this place, he twice referred to the fact that it was to be classified as an urgent bill and pleaded 
for this house to expedite the passage of this bill. It came to my attention during my preparation for speaking on 
the bill and also in the briefing with FESA that there are a number of very unhappy people who do not believe 
that this bill is going in the right direction. It seems to me, after careful consideration, that the reason they 
believe that is because they simply have not been properly consulted. We have the opportunity in this place to 
ensure that in both the second reading debate and when we are in committee that we at least put some of those 
concerns on record and hopefully even to get the government to address some of those concerns. 

Before I was interrupted by Hon Simon O’Brien’s interjections, I was going to point out that one reason I am 
happy to support the bill is that I understand that it is in a sense an interim measure. In the medium to long term 
we are looking at the adoption of one of the central recommendations of the Community Development and 
Justice Standing Committee’s 2006 report entitled “Inquiry into Fire and Emergency Services Legislation”. That 
lengthy report is full of substantive comment and made 88 recommendations. Probably the major 
recommendation is that we need to work towards one emergency services act. Nowhere does that become more 
apparent than when we look at the list of legislation affected by this bill. I think three acts were mentioned in the 
FESA briefing. In the report that was tabled in Bunbury yesterday, which I will speak more about later, 
considerably more acts are mentioned including: the Bush Fires Act 1954, which I think is the act this bill 
amends; the Fire and Emergency Services Authority of Western Australia Act 1998; the Fire Brigades Act 1942; 
the Conservation and Land Management Act 1984; the Emergency Management Act 2005; and, of course, there 
are also various acts, such as the Wildlife Conservation Act 1950, which make provision for the protection of the 
habitats of endangered species. It also has a bearing on this kind of legislation. There is indeed at the moment a 
bit of a dog’s breakfast of acts that directly impinge upon the management of bushfires. I also notice in the 
“Western Australian Bushfire Emergency Plan”, at paragraph 1.4 on page 9, a list of related documents. It 
reads — 

This plan will be read in conjunction with: 

• Western Australian Emergency Management Arrangements, SEMC Policy Statement No 7, 

• Local Community Emergency Management Arrangements, SEMC Policy Statement No 3, 

• Standard Emergency Warning Signal, SEMC Policy Statement No 2, 

• Evacuation Policy, SEMC Policy Statement No 5, 

• Commonwealth Physical Assistance, SEMC Policy Statement No 9, 

• Western Australian State Recovery Emergency Management Plan (WESTPLAN — RECOVERY), 

• State Welfare Emergency Management Support Plan (WESTPLAN — WELFARE), 

• Western Australia Bush Fires Act 1954, 

• Fire Brigades Act 1942, 

• Conservation & Land Management Act 1984, 

• Fire and Emergency Services Authority of Western Australia Act 1998, 

• State Telecommunications Emergency Management Support Plan (WESTPLAN — 
TELECOMMUNICATIONS). 

As several contributors to this debate have pointed out, bushfires tend not to read the regulations before they take 
off. The message from all this is that the direction in which I hope we are proceeding, and the government has 
assured us we are proceeding, is towards the consolidation of all these acts and regulations into one act. That 
would certainly be a step in the right direction. 

It is a very difficult time to be having this debate, in one particular sense. The personnel of the Department of 
Environment and Conservation must be feeling the strain at the moment from the Boorabbin inquest, which has 
been underway now for about two weeks and, I understand, is scheduled to run for about another two. It is not a 
good time to be airing some of the concerns that I am about to air about DEC’s capacity to fight fires. My 
sympathy goes out to all those people in DEC. They have a good reputation for doing this kind of thing, but 
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when something goes wrong, it tends to go very badly wrong. It seems that is what has happened in this case. It 
is with that sensitivity in mind that I want to raise a couple of issues that have been brought to my attention. 

Just before I do that, I referred just now to the report that was tabled yesterday in Bunbury, “Department of the 
Premier and Cabinet — Review of Western Australia’s Bushfire Preparedness, April 2009”. When I had the 
briefing with the Fire and Emergency Services Authority, my first question was: what relationship does this 
amendment bill have to the review that the Premier announced in February? I was a little taken aback when the 
answer was nothing, that it did not have any relationship to that. It seems to me that this is another characteristic 
of this government: it tends to set up little inquiries in different places, which then do not speak to each other. It 
is not a criticism of FESA, because I think it has acted in good faith in putting this together. My puzzlement 
increased yesterday when in answer to a question asked by Hon Matt Benson-Lidholm in question time we heard 
reference to the fact that this review was tabled in Bunbury yesterday. The first thing that happened was that Hon 
Kate Doust and I, because we were preparing to speak on this bill, immediately went looking for the review, and 
we could not find it. The staff of the house came back to us late last night and said that they could not get us a 
copy, either electronically or in hard copy. It was tabled in Bunbury, but it was not on any website. 

Hon Kate Doust: And they didn’t bring the copies back from Bunbury either. 

Hon SALLY TALBOT: And, as Hon Kate Doust said, they did not even bring the copies back from Bunbury. 
We have now got our hands on a copy. Throughout the debate in the other place, members asked about this 
report and were told that it might be available some time soon. The debate started in this house a couple of hours 
after the review was tabled and we still could not get hold of a copy of it. We did not get hold of a copy until this 
morning. My references to this report will be a little sketchy because of the short time that we have had to 
prepare. The other immensely puzzling point is that the report is dated April 2009. How many months ago is 
that? It is nearly six months ago. If the minister can enlighten us on the apparent discrepancy in the tabling 
date—it was obviously given to somebody—I would appreciate hearing from him when he sums up the second 
reading debate. 

The report looks to be very thorough. It certainly seems that it canvasses the main points of the amendment 
bill—that is, the provisions relating to the declaration of a total fire ban, the control and management of major 
fires, the definition of “property” and the fire danger rating system. My initial perusal of the report does not 
assuage any of my concerns about exactly what this document represents or the critical matter of the timing of its 
release. I went straight to the section in the report on procedural issues arising from the Community 
Development and Justice Standing Committee report, because both sides of the house have acknowledged that 
this is really the core document to work from. A paragraph at the bottom of page 15 refers to the Westplan-
Bushfire and states — 

The targeted timeframe to progress the critical amendments is 30 June 2009. Therefore, urgent drafting 
of a WESTPLAN to take account of the changes has commenced. 

It might have commenced, but it is not something that we have any information about because we saw the report 
only this morning. I would appreciate it if the minister could address this in his summary of the second reading 
debate. 

I will quickly run through a couple of other specific provisions of the amendment bill. The first provision I 
mentioned was the total fire ban and the new provisions under which FESA will be able to make those 
declarations. In committee we will have the chance to pursue in more detail exactly what the exemption 
conditions will consist of. It seems to me that potentially there might be problems in giving blanket exemptions 
to the so-called hot industries before the declaration of a total fire ban. It seems to me that the obvious questions 
are: how are they going to be monitored and policed, and what sort of education program will be undertaken to 
make sure that people working in those environments understand exactly what the exemptions mean and how 
they can operate when those exemptions are in place? 

The second provision relates to the control and management of fires. I was interested in the statistics on the 
number of fires that I was given during the briefing by FESA. I think we were told that there are about 6 600 
fires a year, of which only about six would come under the provisions whereby FESA would move in and take 
control. We are talking about a very small number of incidents. I am interested in the relationship between that 
and the fourth provision in the bill, which relates to the fire danger rating system. The “Review of Western 
Australia’s Bushfire Preparedness”, which was tabled yesterday in the other place, provides some interesting 
background to inform our discussion of this issue. The review was prepared in the context of a refinement of the 
“Prepare to Stay and Defend or Leave Early” strategy in extreme conditions. As I pointed out, all Western 
Australians have their bushfire stories. I have a house on a hill in Denmark, which was one of the areas that 
suffered very badly in the bushfires in the 1930s. I also used to live in the hills in Roleystone, which is another 
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bushfire prevalent area. I was in Denmark at the time of the hills fire. The people who were staying in my house 
in the hills in Roleystone rang and said there was a bushfire racing up Brookton Highway. I contacted FESA, and 
on about the third phone call I was told to ring back in an hour, at which stage I would be told if the house had 
survived the fire. Fortunately it did. However, when one has close encounters of that extremeness, it gives one a 
personal interest in these issues.  

I was interested to read comments in the review about the refinement of this prepare to stay-and-defend or leave-
early strategy on the fire danger index. The review contains some very, very interesting observations and 
provides some comparisons between different fires and different areas of the country. It says — 

Currently, the highest rating for fire danger is extreme. The ratings from the recent Victorian fires 
indicated that the fire danger exceeded the threshold for an ‘Extreme’ rating by five or six times. In 
light of this, it has been suggested that there is scope for a fire danger level beyond extreme and that 
policies should be amended accordingly.  

The fire intensity experienced in some areas of the Victorian fires was among the most severe ever seen 
in Australia. As a means of comparison, fire danger is measured as an index (Fire Danger Index—FDI), 
which combines predicted wind speed, relative humidity, ambient temperature and dryness of the fuel. 
An FDI measurement of 50 is classified as Extreme and fires in these weather conditions are classified 
as difficult to manage and contain. Fire burning on days with an FDI of 100 (still classified as Extreme) 
are characterised as virtually uncontrollable if they are not extinguished quickly.  

The highest recorded FDI in Western Australia was at Esperance in January 1994, when the index 
reached 186. The FDI at the peak of the recent Victorian fires was estimated to be over 300. There is a 
strong correlation between instances of ‘Elevated Extreme’ FDI and the destruction of life and property 
resulting from bushfires. 

My bushfire strategy has always been—I am slightly embarrassed to say this—and it will remain for the 
foreseeable future, that I park the car pointing out of the drive with all the photos and my cello in the back. That 
is my bushfire preparedness. But I have friends, particularly in Denmark, who are deeply committed from the 
bottom of their hearts in a community sense to the prepare to stay-and-defend strategy. I see Hon Nigel Hallett 
nodding. People who adopt that strategy do not do it lightly, and many of them have spent an enormous amount 
of money in preparing their properties to survive even the most extreme bushfires.  

Hon Robyn McSweeney: All farmers stay.  

Hon SALLY TALBOT: Yes, I agree with the minister. I am going to be very interested to see how we will 
manage this situation. It relates very much to Hon Giz Watson’s concerns about these penalties. My 
understanding is that the penalty under the Emergency Management Act 2005 is $50 000. The penalty under this 
amendment act will be $25 000. When I first had a conversation with Hon Giz Watson about this, I found her 
arguments very compelling. If I recall our conversation correctly, she was saying that we will not persuade 
someone to go because of the fines. I subsequently had a conversation with Hon Phil Gardiner, and he has just 
about persuaded me of the opposite. I find myself with an open mind on this. I will be interested to hear the 
minister’s comments on this issue. I do not think Hon Phil Gardiner is planning to speak on this bill, but he 
pointed out to me that for a fire officer or a designated person in charge to stand on a doorstep and say, “You 
will leave, because if you stay and you are still alive at the end of it, we will fine you $25 000” is a pretty 
compelling way to encourage someone to save their life, if not their property. That is another issue on which I 
would be interested to hear the minister’s comments. 

I have not yet talked about the definition of “property”, which is the remaining provision of this bill. I have had 
discussions with the minister, as has Hon Kate Doust, behind the Chair about a proposed amendment that was 
put up by the member for Gosnells in the other place in which he was trying to express the opposition’s concern 
about the looseness of the definition of “bush”. We absolutely wholeheartedly support the government’s attempt 
to use the Spooner decision as a precedent to effect a change, but we are not sure that this loose, broad definition 
will be adequate to stand up in court. I remember the member for Gosnells saying that we do not want to find 
ourselves in court in a couple of years with a repeat of the Spooner situation, with lawyers earning an enormous 
amount of money arguing about what is bush. The opposition has a proposed amendment based on the comments 
of the member for Gosnells. Again, I look forward to hearing the minister speak about that. It may be something 
that he wants to talk to his colleague the Minister for Environment about. This really is a bill that needs joint 
carriage between Emergency Services and Environment, as well as Local Government, which is the third force 
in the defence against bushfires. I hope that the opposition can move an amendment, although on the basis of the 
minister’s advice behind the Chair I am not optimistic that he will accept that. I hope he will.  
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This is another occasion on which we have the advice of someone who could be regarded as having quite a high 
degree of expertise in this area. The member for Gosnells is an agricultural scientist and has a background in 
land management, and he has worked very closely with the environmental aspects of bushfires. The points he 
made should be considered very carefully by the government.  

I will move now to particular concerns that have been raised with me by some people from my electorate. The 
group is called Fire for Life Inc. The person who has been in contact with my office and, I believe, has had a 
conversation with the shadow minister, Margaret Quirk, is Eddie Liddelow. I will read this letter into the record. 
When I first got my head around the arguments that are coming from people like Mr Liddelow and the 
Department of Environment and Conservation in general, one of the questions I asked the Fire and Emergency 
Services Authority in the briefing was: why have we let this develop into this sort of turf war? Why did we have 
to get to the situation in which so many DEC firefighters feel that they are being slighted? In fact, it is more than 
that. They do not just feel that they are being slighted; they feel that their professional expertise is being 
questioned and, fundamentally, they feel that the situation we are moving towards is less safe than the one they 
have now. I will quickly go through this correspondence and then I will make a couple of comments. His letter to 
me is headed “Bushfire Amendment Act”, and it states — 

The proposed amendments to the Bushfires Act contains a number of valuable & necessary changes, 
however it also contains proposals that if enacted threaten to create a disastrous future for bushfire 
management, particularly in the Southern Forest region of WA.  

That is my point about this genuine concern—it is not just a turf war; it is not just that they feel offended. The 
letter continues — 

The amendment that allows FESA at a time of their choosing to assume control of any fire on any land 
tenure including DEC managed forests is an unacceptable situation. 

FESA are an urban based organisation & their skills & experience are in that area they have no 
background in forest fires.  

DEC on the other hand have been managing fire in the forest since the 1920s & have built resources, 
experience & knowledge that is recognised as being amongst the worlds best, both nationally & 
internationally. 

Members have heard the minister confirm that in answers to questions about sending expertise overseas. 

Hon Donna Faragher: They are very good.  

Hon SALLY TALBOT: Indeed they are—something else we agree on! 

Hon Donna Faragher: I like it when we agree on things. It does not happen often, but every now and again.  

Hon SALLY TALBOT: It is a good basis for a good argument. The letter continues — 

Apart from the effect on DEC fire crews morale, the safety issues of having inexperienced FESA 
management in the dangers of a wildfire is intolerable. It takes at least 15 years experience to gain a 
good understanding of bushfire dynamics, something that DEC nurture their staff through.  

To be told by FESA that in the interest of a better outcome, they must submit to themselves & their 
attributes to the command of FESA beggars’ belief yet that is the intent of the amended legislation.  

The longer term effect is equally concerning, many experienced DEC staff are saying they will seek 
employment elsewhere if this eventuates, & will DEC continue to invest heavily in fire fighting 
resources & staff training if they are at a time of greatest need they become subservient to an 
organisation that has contributed very little? Perhaps but I doubt it. 

I believe the States ability to carry out prescribed burning & fight wildfires will be severely impacted, 
the success it has had in the past will not exist, & FESA cannot replace the existing DEC fire 
management system. 

These are very serious concerns that Mr Liddelow is raising.  

Hon Peter Collier: Who wrote this letter?  

Hon SALLY TALBOT: Eddie Liddelow, the chair of a group called Fire for Life Inc. It is based in Manjimup.  

Hon Peter Collier: Are they volunteers?  

Hon SALLY TALBOT: Yes. They are DEC volunteers. He continues — 
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So why are FESA pushing this line?  

The point I am making is that if, as a result of these amendments, we lose DEC expertise, we will certainly be 
taking a step backwards. I do not believe that is going to happen, but I need to hear that assurance from the 
government. The government needs to talk to people like Mr Liddelow and explain exactly what the situation is. 
He continues — 

So why are FESA pushing this line? They will say it comes from an Eastern States recommendation 
that there is an overarching body managing all fires but this in itself is part of an overall aim to achieve 
better outcomes. How taking management from a body that specialises in forest fires with 90 years 
experience, will achieve a better outcome is a mystery. 

The interim coronial report into the Victorian bushfires has recommended that all major bushfires 
should be under the control of a level 3 officer. How many level 3 bushfire experienced officers do 
FESA have? Very few if any. How many resources do they have to actually fight bushfires? Very little. 
They will rely on commandeering others resources & knowledge. 

In fact this is an opportunistic & blatant power grab by FESA at a time when they know DEC has issues 
with the Boorabbin fire & very little influence in Cabinet. 

So for the future safety of our fire crews & rural communities, particularly in the Southern Forest region 
the proposed amendments themselves need amending so that the various fire fighting organisations can 
work together as a team as they have done in the past with so much success. 

I am happy to table this letter at the end of my speech so that the minister can perhaps contact Mr Liddelow to 
have a chat with him.  

Hon Robyn McSweeney: Mr Liddelow is a good member of our electorate. 

Hon SALLY TALBOT: Perhaps share that with other government members who might be able to have a chat 
with him. 

Hon Robyn McSweeney: I have already got it.  

Hon Peter Collier: Is this the letter of 4 October 2009?  

Hon SALLY TALBOT: Yes, it is  

Hon Peter Collier: I understand a number of these issues have been resolved.  

Hon SALLY TALBOT: I hope very much that they have been. One of the things in the FESA briefing that 
reassured me on the points he is making is that the officer designated in charge of a fire may well still be a DEC 
officer. That seems to be a pretty fundamental point. If that has been conveyed to the people on the ground, they 
clearly have not heard it or they have not believed it. I look forward to hearing the minister’s comments about 
that.  

In conclusion, I think that it is a little disingenuous of the government to be claiming that this bill represents a 
response to the Victorian bushfires. I refer to a press release put out by the shadow Minister for Emergency 
Services, the member for Girrawheen, on 10 February when she called for three out of four measures as a matter 
of urgency. She has spent the past eight months in fairly regular correspondence with FESA and with the 
minister to try to get these amendments pushed along. She is an absolutely fervent supporter of these changes. I 
accept her expertise in these areas, and I take my hat off to her for the amount of work she has done. However, 
as I say, it is a little disingenuous of the government to claim that this has been rushed through, because the 
opposition has done an enormous amount of pushing.  

As the “Review of Western Australia’s Bushfire Preparedness” report that was tabled yesterday shows, it is sadly 
evident that many moves of this kind are made on the back foot; the annexes of the review reveal that it was 
incidents such as the Tenterden fire, the Ocean Farm fires, the Bridgetown fire and the Boorabbin tragedy that 
moved us towards change. That is a very sad thing for our community. I hope that once this bill is passed and we 
come to the next bushfire season, the government will not delay bringing back to the house its rewrite of the 
myriad legislation into one concise document that will help put us on the front foot in protecting our community 
from bushfires. 

HON NIGEL HALLETT (South West) [3.11 pm]: I will not take too much of the house’s time. Bushfire is 
traditionally a very emotional subject in rural communities, particularly in the south west. Many bushfire 
volunteers are very concerned about the nature of their role. There are some 25 000 volunteers throughout 
Western Australia. Historically, volunteer fire brigades were created and funded by volunteers. The shire council 
had a bushfire control officer who was responsible for the bushfire management of the shire, and the shire was 
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generally split into four sections—north, south, east and west. Each section would have its own brigade captain, 
but they all came under the overarching management of the local government bushfire control officer. As a 
farmer in those days, I contributed out of my own pocket towards firefighting facilities, including equipment that 
was maintained and kept in a central location. Farmers would also have their own firefighting facilities.  

Hon Giz Watson made a very good point about plantations; a lot of money has been invested into plantation 
firefighting equipment. As we know, a couple of those companies are now in trouble, but their employees are 
well educated about fire control. They are now beginning to ask who will be in control in the event of a fire. 
They have their own arrangements in place, but they are wondering whether they will be eroded by this 
development. The question continually asked of me and Hon Robyn McSweeney is whether we will have a 
better fire control system in the regions, given that there are approximately 1 000 full-time Fire and Emergency 
Services Authority firefighters throughout the state. I understand that it is not such an issue in the city, but fires 
have to be responded to very quickly in the regions. In the wheatbelt there are some very strong easterly winds, 
and if the Albany doctor is blowing when stubble is being burnt, decisions have to be made very quickly. The 
question remains: who will be in charge of bushfire management in such situations? If it comes back to the local 
shire, that is fine, but these things have to be confirmed. Everyone in this house concurs that this legislation has 
been rushed through. There was no real need for it to be rushed through before the necessary consultation had 
taken place. Most of this can be worked through. 

If FESA is taking over, who will fund it? Are we to have a taxpayer-funded fire control system across Western 
Australia? The mood of a lot of volunteers is: “If FESA is going to run it and be paid, they can count us out.” 
There is a bit of angst among volunteers. The one cover does not fit all approach certainly applies in this 
instance. 

We have a lot of questions over the movement of livestock. If livestock has to be moved, who will give that 
directive? Will a farmer be able to make a decision or will he face the possibility of a $25 000 fine? There is 
access for machinery now, and it is a given that if a fire was approaching and a farmer had a dozer or a grader, 
he would use it to put in firebreaks. As soon as it is safe, the local control officer would say, “Right; that’s fine; 
take it home.” There have been incidents recently in which equipment has been locked up for several days and 
guys with heavy earthmoving equipment have said, “We are just not going. That can be FESA’s worry from now 
on.” These are the points that we will be looking at during the committee stage. We have not had answers to 
questions such as: what is FESA’s fuel reductions outlook in the forest? We do not have to look too far back to 
recall cyclone Alby, when 114 000 hectares of land were under fire in the south west in 90 different locations. 
There is no way in the world that FESA resources could be spread over that number of locations. Again, who 
will be in charge of the directive for those sorts of incidents? 

We will look at these questions in committee in the following hour or two, but perhaps there should be a proviso 
in the bill for us to revisit this legislation in two years to see whether we have got it right. Given the speed with 
which it is being pushed through Parliament, perhaps we need a clause in the bill to say that the legislation can 
be in place for this bushfire season, but then let us revisit it. 

Hon Sally Talbot: Will you be moving that as an amendment? 

Hon NIGEL HALLETT: No, I have not considered that; we will just see where things go. However, it is a 
point that the house needs to think about. Generally, Western Australia has had a very good fire-control record. 
There seems to be a bit of a knee-jerk reaction for us to follow the model in Victoria, which did not do a lot of 
prescribed burning. We know that for various reasons prescribed burning in recent years has fallen behind the 
targets that were set. This morning we heard the Minister for Emergency Services make an announcement on 
prescribed burning, which was very welcome throughout the regions. However, it is a matter of all the agencies 
working together, and not an authority coming in and throwing its weight around. 

I will not go on for much longer. I am very interested to see where the debate will go in committee. I thank the 
Deputy President (Hon Jon Ford) for my brief opportunity to speak. 

HON ADELE FARINA (South West) [3.17 pm]: The minister in his second reading speech stated — 

This legislative package addresses issues in bushfire suppression, prevention and prosecution, and will 
improve the coordination and collaboration of effective fire management in our state. 

I will explore the extent to which the legislation will actually achieve this. The Bush Fires Amendment Bill 2009 
seeks to make four key amendments to the Bush Fires Act 1954 — 

… the introduction of total fire bans; new arrangements for the control of major fires; changes to the 
definition of “property” to include crown land and bush; and the inclusion of a new fire danger rating 
system. 
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The bill provides for the Minister for Emergency Services to declare a total fire ban, which will cover a specific 
area for a specific period of time, but will also allow for industries—such as those that undertake hot works like 
welding and grinding—to obtain exemptions in advance of a declaration being made so that they can continue 
their activities, provided they comply with conditions set in the exemption. I have no objection to this provision. 
The merit of the provision is self-evident. 

In relation to the introduction of new arrangements for the control of major fires, the current system allows for 
the Department of Environment and Conservation, shires or brigades to call FESA if they need assistance with 
coordinating resources for fires or to gather resources for remote fires. It allows brigades or shires to call on 
either DEC or FESA to take control of fires that the brigades or shires feel they cannot handle. It also allows 
DEC to take control of fires that are either near or threatening national parks or state forests. It is a model that 
has succeeded time and again. Why change it, and what benefits will the new system bring that do not exist 
under the current system? The new system allows for the formal handing over of control of a fire by the agency 
with tenure of control of the fire to an agency outside the agency’s tenure. This already occurs in practice. The 
bill formalises this practice and creates a legislative framework within which this can occur. It is unclear why 
this is needed and it is not explained in the explanatory memorandum. During my briefing on the bill it was 
argued that the legislative framework was necessary to avoid legal issues arising from the handover of the 
control of a fire without having the legislative power to do so. I am not sure what legal issues are sought to be 
avoided and how the new legislative framework addresses this.  

At the briefing I asked which agency would have legal responsibility if when there was a fire on land, other than 
conservation land, and a bushfire brigade asked an authorised Conservation and Land Management Act officer to 
take control of the fire and the authorised CALM act officer agreed and notified FESA of the transfer in 
accordance with the provisions of this bill and something went wrong with the management of the fire and the 
property owners decided that they would take legal action. Would it be the bushfire brigade because the fire was 
on the land for which it had responsibility and it handed that responsibility to an authorised CALM act officer; 
would it be DEC because the authorised CALM act officer agreed to take control of the fire; or would it be 
FESA because under the new system FESA was informed of the transfer and did not raise any objection or take 
the opportunity to take control of the fire? The bill does not make clear who would have legal responsibility for a 
fire in that situation. The officers at the briefing were unable to answer that question but were willing to offer 
that it definitely would not be FESA, despite the fact that under the bill FESA will become the supreme 
firefighting body with the authority to take over any operation to contain a fire. If the object of the bill is to 
create some clarity and certainty that does not exist under the current system, it is not apparent to me how it 
achieves this. I would appreciate it if the minister would provide an answer to the question about which agency 
in the example that I have provided would be responsible and would be likely to be the defendant in any legal 
action. 

Under the new system the provision enabling a CALM act officer to be in control of a fire when it is near 
conservation land is removed and replaced with the provision that an authorised CALM act officer has the ability 
to respond to a fire outside the officer’s tenure if there is no other firefighting agency present and until a bushfire 
officer is able to take control of the fire. It is argued that the reason for this is that the “near conservation land 
provision” has created confusion about how far it stretches and who has control, causing demarcation problems. 
The extent to which that has been a problem, if at all, is not clear. It is not clear that when these so-called 
demarcation problems have arisen they have not been easily resolved between the agencies by agreement. It 
seems that the formal handover provisions can lead to the same amount of confusion, discussion and delay that 
might exist under the current system, unless, of course, FESA simply moves in and takes control of all bushfires. 

Also, if an authorised CALM act officer can take control of a fire outside the officer’s tenure only if there is no 
other firefighting agency present and until such time as a bushfire officer is able to take control, will this prove a 
disincentive to an authorised CALM act officer to take control and possibly lead to an escalation of the fire in the 
meantime? I would not expect this to happen because DEC officers would not behave in that manner, and it does 
not happen now. All firefighting agencies work together on the ground to manage fires. That is their job and they 
get on and do it. However, it raises questions about what benefits the change in the system will bring. Having 
said that, I see merit in having a lead fire agency through which information flows and in having a lead agency 
take control of resource coordination to source additional firefighting resources if needed in the case of complex, 
serious, multi-agency fires. However, this is a long way short of FESA being identified as a supreme firefighting 
agency needing the power to take control of any fire on any land. 

The report of the Community Development and Justice Standing Committee entitled “Inquiry into Fire and 
Emergency Services Legislation” recommended at recommendation 48 — 

The current fire control arrangements are to be retained, with the following exceptions: 
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• FESA is to be empowered to take control of a fire from local government or CALM in specific 
circumstances, as defined in legislation. 

• CALM is to be in control of a fire when it is burning on CALM-managed land. The provision 
enabling CALM to be in control of a fire when it is “near” CALM-managed land is to be 
removed. 

The power for FESA to take control of a fire from local government or CALM is to be restricted to 
when the fire: 

• Is a multi-agency incident and State-level control is required; and/or 

• Has escalated to a pre-determined, critical level; and/or 

• Has moved from CALM-managed land and into FESA’s legislative jurisdiction; and/or 

• Is threatening life and property. 

I would like to make some comments about this recommendation. The second reading speech states that the bill 
implements the recommendations contained in that report, yet on close examination one sees that it does not. The 
report’s recommendation states that FESA is to be empowered to take control of a fire in specific circumstances 
as defined in legislation, yet the bill before us does not specify the circumstances, and it certainly does not 
specify the circumstances in the legislation. This bill goes far wider than is recommended in the report. Under 
the bill, FESA has unfettered power to take control of a fire. Why has the bill been drafted to provide FESA with 
unfettered power to take control of any fire when this was not a recommendation in the report? The minister 
needs to explain why this has happened.  

At my briefing on the bill I was assured by FESA officers that FESA would use its power to take control of only 
four or five fires out of 7 000 annually. I was told that the circumstances in which FESA would take control of a 
fire would be if the fire covers more than one tenure and involves more than one agency, the fire is a complex 
level 3 fire, and the fire poses a serious threat to fire and property. Members should note that the criteria 
explained to me at the briefing are different from those contained in the report at recommendation 48. In 
particular, I was told at the briefing that all four criteria would need to be satisfied before FESA took control of a 
fire, yet recommendation 48 suggests that it may be sufficient if only one of the criteria is satisfied. This needs to 
be clarified. I invite the minister to do so.  

When I asked the FESA officers why the criteria were not specified in the bill, I was told that it is too difficult to 
draft. My view of that comment is that it is a very poor but often used explanation that lacks a lot of merit, 
particularly when the suggestion is already contained in the recommendation in the report. The other explanation 
was that such criteria would be too restrictive and there might be other circumstances in which FESA would like 
to take control of a fire and it would not want to be constrained by criteria specified in legislation. This justifies 
the concerns expressed by a number of groups about the FESA grab for power contained in this bill. It also 
ignores the clearly stipulated recommendation in the report that criteria should be specified in legislation.  

It was explained to me that the criteria for exercise of the FESA power to take control of a fire would be 
contained in Westplan-Bushfire and be agreed between DEC, FESA and local government. Westplan-Bushfire is 
currently being redrafted. Parliament is not able to review the document to ensure that the criteria contained in it 
reflect what was set out in recommendation 48 of the report. Also, if the criteria are contained in Westplan-
Bushfire, the criteria can be changed at any time by FESA without the scrutiny of Parliament, which is very 
different from what was recommended by the committee in its report.  

The Minister for Energy said in his second reading speech on the bill — 

The new arrangements will provide FESA with the authority to assume control of a bushfire anywhere 
in the state.  

This is not what was intended and recommended by the committee. Recommendation 48 of the committee states 
that the current fire arrangements are to be retained, with only two exceptions—limiting CALM control to fires 
on CALM-managed land; and the power for FESA to take control of a fire in specific circumstances as defined 
in the legislation. It then goes on to identify those criteria.  

The FESA officers explained to me that the words “take control of a fire” should not—with the exception of the 
four or five multi-agency, multi-tenure and complex fires that pose a serious threat to property—be read as 
FESA coming in over the top of other agencies and taking control, but rather as FESA coming in underneath and 
providing support and coordination. As I understand it, the Victorian bushfires inquiry has not recommended that 
one authority take over the control of a fire. It has recommended that there be one portal of information that all 
agencies can use to communicate to the community. If a coordination and information dissemination role for 
FESA is envisaged and intended, why does the bill provide unfettered power to FESA to take control of any fire 
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on any land? The committee’s intent is clearly stated in recommendation 49, which clearly has not been adopted 
in full. The minister needs to explain why report recommendation 48 has not been adopted in full, with the 
criteria specified in the legislation, and why FESA will need the unfettered power provided by the bill when it 
has stated that it does not intend to use that power. I look forward to hearing the minister’s explanation on both 
those points.  

A number of groups and individuals have expressed concern to me about the unfettered power of FESA to take 
control of any fire on any land. Concerns have also been raised with me about how this power may be exercised. 
How will FESA determine that a person in control of a fire is not adequately managing the fire? What processes 
will be put in place for an objective assessment to ensure that this power is not exercised in the case of a 
personality clash or a minor difference of opinion between the person in control and the FESA officers on the 
ground? What processes will be put in place for review of the exercise of this power by FESA? I would 
appreciate it if the minister would explain this and provide some assurances in his reply. The lack of 
specification in the legislation of the process is also of concern. It provides no protection against the abuse of 
power.  

Concerns have also been raised with me about the lack of specification in the legislation of the qualifications and 
experience needed to be a bushfire liaison officer. Many see this as a deficiency in the legislation that could lead 
to a bushfire liaison officer being appointed to manage a fire that is beyond that person’s knowledge and 
expertise. This has been a problem in the past, but it is not addressed in this bill. I would appreciate it if the 
minister would please detail what protections will be provided in the legislation to prevent this from happening. 

I now want to address proposed sections 14B and 14C of the legislation. A number of groups have raised 
concerns about these proposed sections. Proposed section 14B deals with the powers of authorised persons. 
These powers are very wide. They include the power to direct or prohibit the movement of persons, animals and 
vehicles in an area; the power to direct evacuations; and the power to direct road closures. Proposed section 14C 
provides that failure to comply with a direction under proposed section 14B is an offence and will attract a fine 
of $25 000. 

Volunteer firefighters have raised with me their concerns that a bush fire fighter who is unwilling to obey an 
instruction for any reason, no matter how justified, including the safety of his or her crew, may be open to 
prosecution. They argue that the bill provides no protection for volunteers against prosecution. They provide as 
an example a situation in which a volunteer firefighter wants to leave a fire to go back to his or her own home to 
fight a fire there. I raised this issue with the FESA officers at the briefing, and they assured me that this provision 
would not be used against firefighters, yet they expressed concern that any firefighter would leave a fire ground. 
I asked what defences would be available against an offence under proposed section 14C, and I was informed 
that the usual defences under the Criminal Code would apply. I would like the minister to confirm whether this is 
the case. Regardless of FESA’s assurances that proposed section 14C would not be used against firefighters, the 
bill provides no such protection and therefore no comfort to firefighters, and I would like the minister to 
comment on this and why this provision has been drafted so broadly. 

I also raise concerns about how Joe Blow citizen would know he is being given an order under proposed section 
14B, and that failure to comply with this direction would constitute an offence. Fire and Emergency Services 
Authority officers assured me that this would be explained at the time of the direction being made, and again I 
ask the minister to confirm whether this is the case. Also, in the event that such an explanation is not provided at 
the time of issue in the direction, will this be a defence against a prosecution under proposed section 14C; and, if 
so, why has this defence not been stipulated in the legislation? Last, in relation to the power to direct under 
proposed section 14B, I asked FESA whether this power to direct evacuation overrides the election of a resident 
to stay and fight a fire, if he or she is well prepared, well resourced and fit to do so. A FESA officer said that this 
power would not be used to override the election of a resident who is well prepared and resourced, and chooses 
to stay and fight a fire and, importantly, FESA would not charge residents who refused a direction to evacuate in 
these circumstances. If this is the case, why is this power needed, and in what situations would it be used? May 
it, in fact, at least in some circumstances, override a resident’s right to choose to stay and fight a fire? I ask the 
minister to respond to these matters and provide some clarification, because it is not there in the legislation. 

Proposed section 13(6) provides that, once FESA has taken control of a fire and a bushfire liaison officer or 
other authorised person is appointed to take control of all operations in relation to a fire, all other firefighters at 
the fire, including Department of Environment and Conservation firefighters and volunteer brigades, are subject 
to the authorised person’s direction and orders. This has caused some concern. It means that firefighting 
agencies’ abilities to command their own crews is compromised and overridden. FESA officers have assured me 
that this will not happen; that firefighting agencies will retain the ability to control and command their crews, but 
will do so under the direction of the authorised person. It is easy to see where a conflict may arise in this 
situation if an officer feels that the direction would put his crew at risk. The legislation clearly gives FESA or the 
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authorised person the overriding power. I ask the minister to confirm whether, under this legislation, FESA or 
the authorised person has the power to command crews of other firefighting agencies. 

The Association of Volunteer Bushfire Brigades of Western Australia has expressed concern that volunteers do 
not have a clear understanding of any of the proposed legislative changes or the consequences of the changes for 
the day-to-day operations of their volunteers in the field. Clearly, they cannot demonstrate that at this point in 
time. The association wants to know what funding and training programs will be in place to ensure volunteer 
firefighters are fully informed of the legislative changes, and how the training program will be effectively 
implemented if it is to take effect by the start of the bushfire season. I ask the minister to address those concerns 
in his reply. 

Going on to the third key element of this legislation—the changes to the definition of “property” to include 
crown land and bush—the bill introduces a definition of “property” to include crown land and bush as a result of 
an interesting decision in the Spooner case, in which a resourceful defence lawyer argued, in brief, that bushland 
did not fall within the narrow definition of “property”, raising a legal excuse for charges relating to the lighting 
of fires under section 32 of the Bush Fires Act. The object of this amendment is to ensure that a defendant will 
not be able to argue that crown land that has been burned does not constitute property. It is difficult to 
understand how the lack of a definition in the Bush Fires Act has resulted in a defendant being able to argue that 
crown land does not constitute property. However, in light of the Spooner decision, it is necessary to address this 
apparent failing in the definition of property. Out of interest, I turned to the Criminal Code to see if the same 
problem arises. I note that the Attorney General’s second reading speech on the Arson Legislation Amendment 
Bill 2009 states — 

The general definition of property in the Criminal Code, “anything capable of being the subject of 
ownership”, does not distinguish between public and private owners of property. Any bush on crown 
land is vested in the state and, therefore, owned by the state. 

Despite the Attorney General having made this statement, the government’s proposed amendments in the Arson 
Legislation Amendment Bill 2009 include the insertion of section 444A into the Criminal Code, of which 
subsection (4) states — 

Property that is capable of being destroyed or damaged by fire includes vegetation. 

It makes no mention of fauna. The bill currently before us proposes an amendment that will define “property” to 
mean — 

… personal or real property, including Crown land, and includes the bush and fauna. 

I am interested to learn from the government why there is an inconsistency between the definitions, and whether 
the government anticipates that the lack of consistency between the definitions will create problems in future 
prosecutions. I would have thought that the government would have shown greater attention to the use of 
consistent definitions to avoid future prosecution deficiencies. I am interested to hear the government’s comment 
on this. It seems to me that all the bugs in the drafting of the definition of “property” may not have been ironed 
out.  

Under section 32 of the Bush Fires Act 1954, the penalty for an offence is a fine of $250 000 or 14 years’ 
imprisonment, or both. The Bush Fires Amendment Bill 2009 does not seek to increase the penalty. I thought 
that was interesting, given the problems with arson in our community and the significant danger posed by 
deliberately lit bushfires. I raised this issue with the Fire and Emergency Services Authority of Western Australia 
at the briefing. The FESA officers told me that it is important that the penalties be kept in proportion with other 
penalties in the act. I note that the government’s Arson Legislation Amendment Bill 2009 amends the penalty 
provided for under section 32 of the Bush Fires Act, increasing the maximum term of imprisonment to 20 years. 
The Arson Legislation Amendment Bill 2009 also removes the provision of the courts’ general power to impose 
a fine under section 41(5) of the Sentencing Act 1995. I am curious to learn from the government why these 
amendments were not incorporated into the bill currently before us, and why the government’s position on the 
need for proportionality with penalties in the Bush Fires Act is no longer considered relevant.  

I also note that clause 8 of the Arson Legislation Amendment Bill 2009 amends section 266 of the Criminal 
Code to clarify that — 

(1) In this section — 

anything includes a source of ignition and a fire. 
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It also introduces a new offence of recklessly or negligently causing property damage by fire, which has a 
maximum penalty attached of 15 years’ imprisonment, and amends section 444(a) of the Criminal Code, which 
requires criminal intent to be established to impose a penalty of life imprisonment. 

In view of the government’s proposed changes to the Criminal Code and the range of arson offences that will be 
covered under the proposed changes to the Criminal Code, I question whether there is a need to include an 
offence provision in the Bush Fires Act. I am interested to learn from the government why this overlap is 
considered necessary, and in particular how this achieves the government’s stated objective for this bill—to 
provide greater clarity. 

I will now turn to the new fire danger rating system. The bill introduces a number of amendments to clarify the 
terminology to be used in the national fire danger rating system. The new ratings include the terms “severe” and 
“catastrophic”. No definition of these terms is contained in the bill, and I would have thought that it would have 
been appropriate to include them. I would like to hear from the government why it determined that this was not 
necessary. I am also interested to understand what is meant by these new ratings—what attaches to a “severe” 
rating and what attaches to a “catastrophic” rating. I would also appreciate it if the minister would explain this in 
his response, as well as why these additional ratings are necessary.  

It has been put to me that the new fire danger warning system is complex and alarming and serves little value. 
The Bushfire Front Inc argues, in a letter to the chief executive officer of FESA —  

What is needed is a (i) Fire Weather Index, which forecasts fire weather (temperature, winds, RH, 
drought factor) plus (ii) a Fire Danger Index that integrates weather and fuels so as to give an indication 
of fire behaviour and intensity. What is proposed is a fire weather index masquerading as a fire danger 
index, which is inherently confusing, but is made worse by adding another layer of complexity in the 
terminology and descriptors … 

This creates further confusion. The Bushfire Front Inc further argues that it rejects — 

… the fire behaviour descriptors and damage implications set out in the paper issued at the Summit. 
None of these reflect the fact that fire fuels can be modified to render a situation less hazardous …  

This undermines the promotion of preparedness and damage mitigation.  

Debate interrupted, pursuant to standing orders.  

[Continued on page 8525.] 

Sitting suspended from 3.45 to 4.00 pm 
 


